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0n the 26th and 27th November key decisions will be taken on the proposed EU legislation on nuclear power, known as the Nuclear Package.   After months of debate in EU institutions the draft Directives will be debated both within COREPER II (26th) and the ITRE Committee of the European Parliament (27th).

After months of discussion within the European Council’s Atomic Questions Working Group an impasse has been reached.   A group of at least five countries (Belgium, Finland, Germany, Sweden and UK) have proposed an alternative legislative route for the directives on the nuclear safety principles and waste management timetables, namely that the directives be removed and replaced with non-binding legislation – i.e. a Council Recommendation.   If these countries continue to insist on their proposal, then they have sufficient votes under the qualified majority voting system that is required under Article 31 of the Euratom Treaty (the legal base of the proposed legislation) to block the introduction of the directives.    In recent AQWG meetings the strength of the opposition to the proposed directives has become clear and the Italian Presidency has asked the committee of permanent representatives to the EU (the COREPER) to review the issue.   They must now decide whether or not to proceed with the debate on the substance of the Directives or ask the Commission to withdraw the Directives and put forward non-binding legislation as suggested by the five countries.  

The ITRE (Industry, trade, research and energy) Committee of the Parliament will vote on proposed amendments to the legislation.  The Environment Committee has already adopted as position on the text and called for the highest standards to be introduced across an enlarged EU, a ban on the export of waste and the abandonment of strict timetables for the construction and operation of waste management facilities.  Within the ITRE Committee a wide range of views have been expressed within the proposed amendments.  However, as the draft legislation is based on the Euratom Treaty, the Parliament has only a consultative role. 

During the debates in the AQWG the draft directives have been substantially weakened and as drafted would not lead to a substantial reduction in nuclear risk to current or future generations.   Therefore, the directives as currently discussed in the AQWG must be rejected and either replaced with directives which would have a meaningful impact on nuclear safety, along the lines proposed by the Environment Committee in the Parliament, or a non-binding legislative approach should be adopted.   

Nuclear Principles Directive:

When the first drafts of the nuclear package were made public in November 2002, the European Commission was explicit both about the justification and their intentions.   The Commission stated ‘only a common approach [to nuclear safety] can guarantee that high safety standards will be maintained in an enlarged 25 or even 28 member Union’.   To attain this common approach the Commission stated that a directive on nuclear safety would ‘introduce common safety standards and monitoring mechanisms which will guarantee that common legally enforceable methods and criteria will be applied throughout the enlarged Union’.   

To achieve these goal, the Commission put forward a framework Directive which stated that to reach the common approach on safety ‘it is essential as a first stage to define the basic obligations and general principles on the safety of nuclear installations in this framework Directive.  This will at a later stage be complemented by the establishment of common standards and control mechanisms in order to guarantee a high level of safety which takes account of technological changes’.

Included within the Directive was a proposal to introduce ‘Community rules for the constitution, management and use of the decommissioning funds’.    The decommissioning and waste management funds is not a new issue, but the opening of the market across the EU means that it is one which must be addressed quickly, as the European Commission notes in a document reviewing this issue, “this situation [lack of uniformity of decommissioning policies] could lead to distortion and discrimination between now competing nuclear electricity producers from different Member States.  Decommissioning costs are clearly seen as part of the electricity production costs.  They may not be cross-subsidised from the transmission activity nor be directly subsidised via state aid.”
  Therefore, it was proposed that these funds would require their ‘own legal personality, distinct from that of the nuclear operators, to guarantee available and adequate resources… the decommissioning funds must be managed separately’.

To many the draft directive does not go far enough as there is an urgent need to introduce clear and precise nuclear safety standards that were legally enforceable.   Proposals to introduce them at a later date were deemed insufficient.   As a consequence, some called for the Directive to be redrafted to include requirements on the introduction of binding nuclear safety standards.     Both the Austrian Government, in its written comments on the Directive, and the Environment Committee of the European Parliament, in its report on the issue, have called for common standards to be introduced that require state of the art practises in the European Union, in technical, regulatory and operational respects.  

However, since the first draft was made public in November 2002 the proposed legislation has gradually been weakened.   The most recent, November 2003 version of the Directive now differs from the previous Directive in that: -

· It is no longer a framework directive and there is no intention of introducing further directives to introduce methods or criteria for nuclear safety.   

· There is no intention of introducing mechanisms to enforce requirements of the directives.

· There is no longer even any definition of ‘common safety standard’ as it has been replaced by ‘common safety principles’.

· Reporting to the Commission on the status of implementation of the directive has been reduced from every one to every three years.

· The proposed peer review mechanisms makes no additional requirements to that of either the International Atomic Energy Agency’s Convention on Nuclear Safety (CNS) or the reviews of the European Council’s Atomic Questions Work Group.   As the Commission have stated ‘the proposed Directive on nuclear safety does not establish technical standards; it rather lays down general principles and basic obligations stemming, for the most part, from the CNS. The Commission does not intend to resort to safety standards or requirements drawn up at the IAEA. It is for Member States to take the necessary measures to ensure that national nuclear safety rules are complied with by operators.  Therefore there is no added value from a nuclear safety perspective to the current draft. 

· The whole annex on the decommissioning of nuclear facilities has been removed from the directive and there is no intention of addressing the issue of segregated funds under the Euratom Treaty.

Waste Management Directive

The draft directive was intended to harmonise the mechanism and timetable for the construction and operation of nuclear waste facilities, regardless of current experiences or the status of the nuclear sector in Member States.   This is because the European Commission believes that there are no over-riding technical reasons why waste facilities cannot operate, but rather it is a lack of political will from Member States.   Therefore the draft directive proposed the following:

· The facilities for the disposal of high level radioactive waste should be sited in deep geological facilities, where there is little or no opportunity for ongoing monitoring and retrieving the wastes if necessary.

· Strict timetables for the siting and operating of disposal facilities for all classifications of nuclear waste, including: -

· Authorisation for the development of appropriate disposal sites should be granted no later than 2008

· Authorisation for the operation of sites to dispose of low level radioactive waste should be completed by 2013

· Authorisation for the operation of sites to dispose of high level radioactive waste should be completed by 2018.

· That the export of waste to other Member States or third countries should not be prohibited.

The latest draft of the directive, has proposed some changes to the timetables.   The new timetable for authorisation of facilities for low and intermediate level waste should be 2010 with operation by 2018.  While for high-level waste the draft states that facilities should be operational ten years after initial authorisation.  However, the revised draft still calls for Member States to prioritise deep geological disposal for HLW and does not prohibit the export of waste to third countries.

Views of Member States:

A number of Member States have raised concerns either about the principle of the introduction of the Directives or their content.   As a result, three Member States, Finland, Sweden and the UK, proposed an alternative mechanism to address the issue, that of non-binding legislation.    The Belgium and German Governments have also supported this approach.    Their comments have included:

Belgium: The nuclear package sets out objectives which Belgium shares. However, the proposals do not appear to be a suitable means of attaining them and could have negative effects on existing efficient nuclear safety and radioactive waste and spent fuel management systems. (Statement 10th June 2003). 

Finland is not convinced that the proposed directives are the proper means to achieve this objective.  They might even be counterproductive for achieving this objective [to maintain a high nuclear safety standard throughout the Union] (Statement 6th June 2003).

Germany: The German Federal Government supports the European Commission's aim of setting a high level of uniform basic standards for the safe operation of nuclear installations in the enlarged European Union but does not consider that the approach taken in the proposed Directives is designed to achieve that purpose. (Statement 5th June 2003).

Sweden:  Sweden strongly supports all initiatives that could strengthen the efforts to maintain and further develop a high level of nuclear safety in an enlarged Union and beyond. However we fear that a directive, as proposed now by the Commission, could have the opposite effect. (Statement 6th June 2003)

UK: Rather than a Directive to harmonise safety standards, we believe that it would sensible for the Council to consider an alternative means for demonstrating its commitment to the undertaking given at the Laaken Summit e.g. some kind of formal statement. (Statement 6th June 2003)
These countries have sufficient numbers to block the introduction of the Directives as they will require adoption by a qualified majority.   However, other Member States have raised concerns, namely:

France considers that if nuclear safety standards must be laid down at European level, this can only be done in the framework of a consensus between experts, i.e. by the Member States acting unanimously, and that such standards must in any case comply with the standards laid down by the IAEA.  It therefore wonders what stands to be gained from a European Directive. (Statement 16th June 2003)

Netherlands:  However, there are other ways of achieving this goal than immediate implementation of binding directives as proposed by the Commission. Given the current different views in this area, would it not be more advisable for the Commission to proceed less hastily and to first issue a

recommendation instead of a binding directive? Subsequent consideration could then be given to

the preparation of a directive. (Statement of May 28th 2003)

It can clearly be seen that it is countries that have nuclear power facilities that are more critical of the directives.  Those Member States without nuclear power plants have either been silent or were supportive of the first drafts of the Directive.  Some non-nuclear States argue that although the directives do not go far enough it will set a precedent for greater EU oversight on nuclear issues.   They hope that in the future additional EU regulations will then be put in place. However, even in these countries support is ebbing, as the recent revisions have stripped the proposed legislation of any meaningful measures to improve nuclear safety and in particular concern has been raised over the deletion of legislation requiring the segregation of decommissioning and waste disposal funds.

Views of Non-Government Organization

Eurelectric:  However, it is essential to underline that national approaches to each of these objectives [safety standards, decommissioning activities and waste management] already exist. Therefore, the test for the advisability of the Commission’s proposals is whether in fact they would individually add value, or for various reasons, even prove unhelpful.

Germany Atomic Forum:  In the face of the high level of safety of nuclear facilities in Germany, there is rather more the risk that safety standards might be downgraded out of consideration for the candidate  countries (those applying to join the EU). The introduction of additional supervisory and execution competences on the part of the EC would furthermore blur the so far clear responsibilities of the member states, resulting in legal uncertainty for the operators of the facilities.

Foratom:  The European nuclear industry has always actively promoted harmonisation of nuclear safety rules and practices. As far as existing reactors are concerned, it considers that the safety system developed under the aegis of the IAEA constitutes the only appropriate framework to make further progress in this direction. A further layer of standards at the EU level would not seem to offer any added value.  On the Waste Directive: The industry welcomes the Commission’s proposals since and EU-wide initiative could provide a useful incentive to bring forward acceptable waste disposal solutions.

Greenpeace:  It is clear that the main intention of the 'nuclear package' is to promote nuclear power and it has little if anything to do with nuclear safety. On the contrary, it will be used to subsidize a decaying western European nuclear industry and will do nothing to prevent further nuclear accidents
Friends of the Earth Europe: The package itself does little if anything to protect the public from nuclear risks. Safety standard would remain inadequate and unenforced; and the proposals for radioactive waste management are likely to provoke widespread protests, as they will curtail public debate and scientific analysis.
Greens in European Parliament:  Mrs de Palacio, the pro-nuclear energy Commissioner behind the nuclear package, wants to show that problems perceived by opponents of nuclear power, like safety and radioactive waste management, are gone. But the details of the text show clearly that the only purpose of the nuclear package is to revitalise the nuclear industry in an enlarged EU.
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